GNP III OVID II PSI». b ͥ ¶ WO DOD SOUS I POOP PO IIOT IT DP. 


I 
8 A2 af ) | TY Je / 2 — LA We 
— S b \\ 4 1 : 8 4 * ; LE W =. FRA J A = . - 
&, \* ge\JOP- Q V== » * a D 5 


nn 
— \ 
. 8 75 x* 


John Kent an Infant of the Age of fourteen Years, Son | 
and Heir of Robert Kent Gentleman, only Brother 
of John Kent Gentleman, deceaſed, which Robert 
and the laff named John were the only Sons of John | Plaintiff 
Kent of Poulrone in the County of Kilkenny Eſquire, OR 
deceaſed; and James May an Infant, Son and Heir | 
of James May Eſquire, Son and Heir of Edward 


— 


May, E/quire, deceaſed, Mortgagee in Fee of the in Error. 
ſaid John Kent, ſeconaly above- named, = ; | 
AND 


Robert Whitby and Katherine bis 1/ ife, late Kathe- 
rine Kent, Widow of the ſaid John Kent, ſecondly ( Defendants ; 
above- named, - 4 


The CASE of the Plaintifls in Error. 


>JOHN KENT the Father at the Time of his Deceaſe was ſeized of an Eſtate in 
FN Fee-ſimple of and in One hundred Meſſuages, Two hundred Cottages, LWo hun- 
dred Gardens, Twenty Orchards, Two Dove-houſes, One thouſand Acres of Land, 
Five hundred Acres of Meadow, Five hundred Acres of Paſture, One hundred 
Acres of Wood and Underwood, One hundred Acres of Heath and Furze, One 
18 hundred Acres of Moor, with the Appurtenances in the Town and Lands of Poul- 
SD PLE, rone, Dunnenane, Balligavan and Claugrant, in the ſaid County of Kilkenny, of the 
yearly Value of Three hundred Pounds, or thereabouts, and had only two Sons, viz. the above- 
named Jobn his eldeſt Son and Heir apparent, and Robert his other Son, both fince deceaſed. 
the ar 17509, FOHN the ſaid eldeſt Son being then about eighteen Years of Age, in the Lite-time of his Fa- 
ther, and without his Conſent, married Katherine one of the Defendants in Error, the Daughter of 
one Mr. Jobn Drew, who brought him no Portion or Fortune, which ſaid Marriage was concealed 
till after the Death of the ſaid John Kent the Father, 
ebruary 1710, THE ſaid Jobn Kent the Father died, on whoſe Death Judith Kent his Widow had one third 
Part of the ſaid Premiſes ſet out and allotted to her as her Dower, who being now alive enjoys the 
ſame, and the other two thirds deſcended to the ſaid Fohn Kent the Son, as Heir to his ſaid Father. 
THE faid John Kent the Son by Deeds of Leaſe and Releaſe, in Conſideration of Two thouſand 
four hundred Pounds, did bargain, ſell, and releaſe to the ſaid Edward May the ſaid Premiſes, to 
have and to hold to him his Heirs and Aſſigns for ever, ſubject nevertheleſs to a Proviſo to be void 
on the Payment of the ſaid Sum of Two thouſand four hundred Pounds, with Intereſt at the Rate 
| of Six Pounds per Cent. 
eruary 1725, THE ſaid John Kent the Son alſo died, leaving ſuch Charge on the ſaid Premiſes. 
baelmas Term KATHERINE one of the now Defendants in Error, as Demandant by the Name of Katherine 
6, Writ of Kent Widow, who was the Wife of John Kent deceaſed, brought her Writ of Dower in the Court 
er brought, of Common-Pleas in Ireland againſt the ſaid Edward May, (the Mortgagee) and the ſaid Robert 
Kent the Brother of Jobn, to have her third Part of two Parts of the faid Primiſes to be divided in 
| three Parts. ; | | | 
Tenants fr TO this the faid Tenants Edward May and Robert Kent ſeverally pleaded that the Demandant's 
= Husband was not ſeized of ſuch Eſtate in the ſaid Premiſes whereof ſhe was dowable, and upon 
each of the ſaid Pleas Iſſue was joined. m_— 
Trans ſecond AND the ſaid Edward and Robert, by Leave of the ſaid Court, in order to take Advantage of 
. the Act of Parliament herein after mentioned, ſeverally further pleaded that the ſaid Katherine, after 
the firſt Day of November 1707, viz. the firſt Day of May 1721, at Poulrone, in the ſaid County 
of Kilkenny, by ſubtile Means, ſecret Inſinuations, and Deluſions, Threats and Menaces, perſuaded 
and procured the ſaid Fobn Kent her late Husband, and eldeſt Son and Heir N of Jobn Kent 
the Elder, to contract Matrimony with her without the Privity or Conſent of the ſaid John Kent 
the Elder, Father of the ſaid Fohn Kent her late Husband, which Fohn Kent the Elder was then 
and there living, and had Lands and Tenements in Fee-fimple of the Value of Fifty Pounds Sterling 
per Annum ; and that the ſaid Jobn Kent her late Husband was then and there a Minor, and under 
the Age of twenty-one Years, viz, of the Age of eighteen Years and no more, and never had any 
Guardian except his ſaid Father; neither did the Lord Chancellor of Ireland, nor the Keeper of the 
Great Seal of Ireland for the Time being, aſſent or conſent to the ſaid Marriage, and thereupon they 
ſeverally prayed Judgment, if the ſaid Katherine ought to have ſuch Thirds of the faid Premiſes. 
TO which faid ſeveral Pleas the faid Katherine ſeverally replied, that ſhe did not by ſubtile 
Means, ſecret Inſinuations and Deluſions, Threats and Menaces, perſuade or procure the faid Jobn 
Kent, her late Husband, to contract Matrimony with her without the Privity or Conſent of John 
Kent the Elder, his late Father, as they had ſeverally pleaded, and upon each of the ſaid Pleas Iſſue 
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18March following, THESE ſeveral Iſſues were tried, and a Special Verdict found, (to wit) as to the firſt Pleas the 
Special Verdift, ſaid Jury found,“ That the faid John Kent, the Demandant's late Husband, died ſeized in Fee- 
e ſimple of the Premiſes demanded on the 6th Day of February 1725, and that the third Part of 

&« the ſaid Premiſes was of the yearly Value of Seventy-nine Pounds five Shillings and nine Pence 
„ Sterling; and further found, that the ſaid Demandant had ſuſtained Damages by Reaſon of de- 

* taining her Dower, beſides her Coſts, and beſides the ſaid Value to ſix Pence, and for ſuch Coſts 
to ſix Pence. | WEE | | | | 
« AND as to the ſecond Pleas the ſaid Jury found, wo N . 

« THAT the ſaid Demandant contracted Matrimony with the ſaid John Kent her late Husband, 

&« without the Privity or Conſent of the ſaid John Kent the Elder, his late Father, and that he was 

al the Time of the ſaid Marriage ander the Age of twenty-one Tears, and eldeſt Son and Heir ap- 
« parent of his ſaid Father, and that his ſaid Father at the Time of the ſaid Marriage was ſeized of 
Lands in Fee-ſimple of the yearly Value of fifty Pounds Sterling, and upwards ; but further 
e found, that the Demandant did not perſuade or procure John Kent the younger, her late Huſ- 
<« hand, to contract Matrimony with her by ſubtile Means, or ſecret Inſinuations and Deluſions, 
„Threats or Menaces, and thereupon the ſaid Fury ſubmitted to the Fudgment of the Court, and if 
« the ſaid Court ſhould be of Opinion that the ſaid Demanaant ought ts have her Dower, then they 
found that ſhe ought to have her Dower as demanded, and if the ſaid Court were of Opinion, that 
„ the ſaid Demandant ought not to have her Dower, then they found that ſhe ought not to have ber 


| % Dower.” | = 1 15 | 
Michaelmas Term THE faid Court was of Opinion, that the faid Katherine ought to have her Dower of the Pre- 
2235, - miſes, therefore adjudged that ſhe ſhould recover againſt the ſaid Edward and Robert as well her 


Seiſin of a third Part of the ſaid Premiſes, as the Value of ſuch third Part from the Death of ſaid 
late Husband, amounting to One hundred forty-three Pounds ſeven Shillings and four Pence Half- 
penny, and the aforeſaid Damages to Twelve Pence, ſo by the ſaid Jury found, and alſo Fifteen 
Pounds ſeven Shillings and eleven Pence for Increaſe of Coſts, which Value and Damages amounted 
in the Whole to One hundred fifty-eight Pounds ſixteen Shillings and three Pence Half. penny. 
Hilary Term fol- THE Tenants Edward May and Robert Kent brought a Writ of Error on this Judgment, re- 
lnwing, turnable in his Majeſty's Court of King's Bench in Ireland, and aſſigned the general Errors, viz. 
That Judgment was given for the ſaid Katherine, whereas by the Law of Ireland Judgment ought 
to have been given for them the ſaid Edward May and the faid Robert, and thereupon they prayed 
a Reverſal and Reſtitution ; to which the ſaid Katherine joined in Error, and prayed an Affirmance of 
8 the ſaid Judgment. | | | | 
Trinity 7erm 1729. UPON the Defendants in Error Suggeſtion that Edward May, one of the Plaintiffs, was dead, 
Eh and praying that the ſaid Writ of Error might be abated, the ſame was therefore by the Judgment 
of the ſaid Court abated ; whereupon ſhe prayed a Scire Facias againſt the ſurviving Plaintiff in 
Error, and James May deceaſed Son and Heir of the faid Edward May, to ſhew Cauſe why ſhe 
ought not to have her Execution of the ſaid Judgment. Ros 
Michaelmas Term TH E ſaid Robert Kent and Fames May appeared, and pray'd Leave to proſecute a New Writ of 
following. Error, which was granted accordingly ; and they ſued out ſuch new Writ of Error, whereon they aſ- 
ſign'd the general Error as before, And the faid Katherine joined in Error. | 
Michaelmas Term THE ſaid Court of King's Bench affirmed the ſaid Judgment of the ſaid Court of Common- Pleas, 
1730. - and awarded the ſaid Defendant in Error a Writ of Seiſin of a Third Part of Two Parts of the ſaid 
Premiſes and Execution, as well for the ſaid Hundred and fifty- eight Pounds, ſixteen Shillings and three 
Pence half-penny, the Value and Coſts before recovered, as for the Value of a Third Part of Two 
Parts of the ſaid Premiſes, from the Time of giving the ſaid Judgment, which ſaid Value amounted 
in the whole to Three hundred twelve Pounds, twelve Shillings and nine Penee half-penny Sterling, 
and alſo for Thirty-five Pounds, four Shillings and fix Pence for Coſts ; which Sum of a Hundred 
fifty- eight Pounds, ſixteen Shillings and three Pence half-penny for the Value and Coſts, from the 
time or giving the ſaid Judgment, in the whole amounted to Five hundred and fix Pounds, thir- 
* teen Shillings and ſeven Pence. Whereupon 1 
In Hillary Term THE ſaid Robert Kent and James May brought a Writ of Error, returnable in His Majeſty's 
following, Court of King's Bench here in England, and afterwards aſſigned the General Error as before, and the 
faid Katherine joined in Error, Ew | = 
Eaſter Term 1732, THE faid Court of King's Bench here affirmed the Judgment of the ſaid Court of Common-Pleas 
| in Ireland, and the ſaid Judgment of Affirmance thereof, and the ſaid Award of the Writ of Seiſin 
of the Dower of the ſaid Court of King's Bench in Ireland, and the Reſidue of the Judgment of the ſaid 
Court of King's Bench in Ireland, and the ſaid Court of King's Bench here reverſed and awarded to the 
ſaid Robert Kent and James May Reſtitution by Reaſon of ſuch Judgment; and the faid Court fur- 
ther commanded, that a Writ of Inquiry ſhould be awarded to the Sheriff of the ſaid County of Ki- 
kenny, to inquire of the Value of the {aid Dower from the Time of the ſaid Judgment of the ſaid Court 
of Common Pleas in Ireland, to the Time of Affirmance thereof in the ſaid Courtof King's Bench in 
Ireland; and that 1 85 the Return of ſuch Inquiry further Proceedings be had in the ſaid Court 
thereon according to Law. | 
'UPON which Affirmance a Writ of Error was brought, returnable in Parliament, and the ſame 
Errors aſſigned as were aſſigned in the ſeveral Courts beforementioned ; to which the ſaid Defendant 
Katherine joined in Error. | 1 Vs * 
April 1735. THIS Cauſe was at Iflue, and ſtood for the Judgment of the Houſe of Lords, when upon Re- 
port from the Lords Committees appointed to conſider of the Petition of the Defendant in Er- 
ror, praying, in regard the ſaid Robert Kent (one of the Plaintiffs in Error) was then lately dead 
that her Caſe might be taken into conſideration, and ſuch Order made therein, as to the Houſe ſhall 
| ſeem meet; Their Lordſhips were then pleaſed to make the following Order; That the Record 
Order 2 May fol- ** be remitted back to the Court of King's Bench, unleſs the ſurviving Plaintiff in Error, 6r the 
lowing, - < proper Repreſentative or Repreſentatives of the ſaid Robert Kent do bring in a new Writ of Er- 
| & ror, on or before the Third Day of the next Seſſion of Parliament.“ | | 
' UPON Report from the Lords Committees appointed to conſider the Petition of Jobn Kent, an 
Infant of the Age of Eleven Years, Son and Heir of the ſaid Robert Kent, deceaſed; praying, in 
regard James May (the other Plaintiff in the ſaid Writ of Error) was alſo dead, that the above re- 


cited 


* 


(3) 

cited Order of the 2d of May, for limiting a Time for bringing a New Writ of Error, might be 
enlarged for Six Weeks; Their Lordſhips were pleaſed to make the following Order, viz. In re- 
Order 26 January © pard the faid Writ of Error is abated by the Deaths of both the Plaintiffs in Error, IThat the 
| following. * Record be remitted back to the Court of King's Bench.“ EE | | 
71 June 1736. BY His Majeſty's Writ of Mittimus, the Records and Proceedings as above ſtated, were remit- 


5 Defendant in Error afterwards intermarried with the now Defendant Robert Whitby Eſq; and there- 
n Eaſter Term upon it became neceſſary for the ſaid Robert Whitby and Katherine his Wife, to bring their Writ of 
1737. Scire Facias in His Majeſty's ſaid Court of King's Bench in Ireland, in order to revive the Suit; 
; 2 thereupon they obtained an Adjudication of Execution of the ſaid Judgment, and ſeveral Af. 
. rmances. 
March 30, 1738. THE Plaintiffs being adviſed that their Caſe was proper for the High Court of Parliament, 
N brought another Writ of Error returnable in Parliament; but their Lordſhips being of Opinion, 
that there having been a New Award on the Scire Facias, a Writ of Error muſt be firſt brought 
into the Court of King's Bench in England, they were pleaſed to quaſh the ſaid Writ of Error with 
| Coſts. Whereupon the Plaintiffs brought a Writ of Error returnable in the Court of King's Bench, 
Ufirmance of Adju- and immediately afligned Errors, that the ſaid Adjudication of Execution might be with all ſpeed 
lation, Mich. Term affirmed, to enable them to bring this Writ of Error; and the ſame being affirmed without any Ar- 
$730 gument, they immediately tranſcribed the ſaid Record, and aſſigned Errors Gratis, to avoid any Delay, 
relying wholly on the Merits of their Caſe upon the Conſtruction of the following Act of Parliament. 


; the Wills of their Parents or Guardians, wherein (int al') it is Enacted, 

1 So gp Hug « THAT if any Perſon or Perſons ſhall at any time after the Firſt Day of November 1707,. by 
1 >", WE” ce any ſubtil Means or ſecret Infinuations and Deluſions, Threats or Menaces, perſuade or procure the 
1 5 Son and Heir apparent, or other Son of any Perſon or Perſons having Lands, Tenements or 


« Hereditaments of the Yearly Value of Fifty Pounds, or Perſonal Eſtate of the Value of Five 


hundred Pounds, or ſhall in manner aforeſaid perſuade or procure the Eldeſt Son, or any other 
Son of any Perſon or Perſons deceaſed, to contract Matrimony without the Privity or Conſent of 
the Parents or Guardians of ſuch Eldeſt or other Son, and ſuch Matrimony be had as aforeſaid, 
before ſuch Son attain the Age of Twenty-one Years, every ſuch Perſon or Perſons contracting 
« Matrimony without the Privity and Conſent of ſuch Parent or Guardian; and in Caſe there be 
no Parent or Guardian appointed, then and in ſuch Caſe of the Lord Chancellor, Lord Keeper, 
or Commiſſioners of the Great Seal for the Time being, ſhall, and is hereby rendered incapable, 
and for ever diſabled to ſue for, recover, or demand any Dower, Thirds, or any other Part of 
the Real or Perſonal Eftate of ſuch Son or Sons, or claim or demand any Jointure or other Pro- 
“ viſion out of the Real or Perſonal Eſtate of ſuch Son or Sons, made to or in truſt for her by 

any Will, Deed or Settlement whatſoever. f 
AND be it further enacted by the Authority aforeſaid, that all Perſons who ſhall be Acceſſaries, 
4 Aiders, Abettors or Procurers before the Fact committed, in all and ſingular the ſeveral Offences 
“ herein before mentioned, being lawfully convicted thereof, ſhall ſuffer Three Years Impriſonment.” 
AND the now Plaintiffs in Error humbly inſiſt, that notwithſtanding the Manner in which the 
faid Special Verdict is found, the Defendant in Error, (now Katherine Whitby) will be barred of 

her Dower by Virtue of the ſaid Act of Parliament, among other for the following Reaſons, 

j FOR that the ſaid above-recited Statute is a Remedial Law, and ought to receive ſuch a Con- 
ſtruction as will extend the Remedy, and prevent the Miſchief ; and tho' for Form's ſake in Plead- 
ing, it be neceſſary to purſue the Words of the Statute, and alledge that the Private Marriage was 
procured by ſubtil Means, &'c. yet it ſeems evident that the Legiſlature intended they ſhould be pre- 
ſumed from the private Marriage without the Father's Conſent, and not otherwiſe to be proved, 
becauſe the Acceſſaries (who only can be ſuppoſed to have Knowledge of the evil Practices uſed to 
enſnare) are ſubject to three Years Impriſonment, and therefore cannot be examined. | 

II. THAT the private Marriage (without the Father's Conſent.) of the Heir within the Age of 
Twenty-one Years, and intitled to ſuch a Fortune as the Law requires, being expreſly found by 
the Jury, the ſubtil Means, c. by which it was procured, are included and virtually found in the 
Affirmative, and conſequently the Negative Part muſt be rejected, as repugnant to the Affirmative 

Part. | 
III. FOR that if the Negative Part of this Verdict prevails, it will be opening a Door to elude 
the Statute by the Evidence of an Accomplice only ſwearing, that the clandeſtine Marriage was of 


A 
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the young Man's own Seeking and Deſire. On the other hand, if the Negative Part be rejected, 


this Law will be truly Remedial, It will anſwer the End declared in the Title, which is the pre- 
venting Children's marrying without the Parents or Guardians Conſent. And Parents may then 
hope to preſerve their Children from the great Miſchiefs which uſually attend ſuch imprudent Mar- 
Fi riages, when the Temptation of Dower 1s removed. | | 

| IV, THE Word /uch in the Act is not Relative to the Means by which others bring it about, but 
to the Perſons who marry Infants, and if the Subtility was requiſite to conſtitute the Offence in them; 
it would not have run, Every Perſon contracting Matrimony,” But /o contracting, or contracting 
in Manner aforeſaid ; and the Words relied on by the Defendant in Error, ſeem calculated more 
for the Caſe of the Abetter, than the Woman her ſelf. : 


FOR which Reaſons amongſt others, the ſaid Plaintiffs in Error humbly hope that the 
ſaid Judgment of the Court of Common-Pleas in, Ireland, and the ſaid Judgment of 
Affirmance thereof, and the ſaid Award of the ſaid Writ of Seifin of the Dower in the 

® aid Court of King's Bench in Ireland; and alſo the Affirmance thereof in the ſaid Court 
of King's Bench here in England, and the Award of the ſaid Writ of Inquiry by the ſaid 
Court here; and the Adjudication of Execution awarded thereon in the ſaid Court of 
King's Bench in Ireland, and alſo the Affirmance thereof in the ſaid Court of King's Bench 
here in England, ſhall be teverſed, | | 
D. RYDER. 


J. STRANGE, 


ted back from the Court of King's Bench here, to the Court of King's Bench in Treland ; and the 


An ACT for the more effettual preventing the taking away and marrying Children againſt 
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John Kent and James May, Plaintiffs 


Robert Whitby and Kathe- 
rine his Wife, = -< T Defendants 


in Error. 


The | CASE of the Plaintiffs in Error. 


To be Heard at the Bar of the Houſe of Lords, 
n the Day of 


1738, 
— 
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